UNI TED STATES BANKRUPTCY COURT DECI SI ONS
DI STRI CT OF NORTH DAKOTA
AND EI GHTH Cl RCU T COURT OF APPEALS
1979 through Novenber 21, 1989

ABSTENTI ON

In re Titan Energy, Inc.,
837 F.2d 325 (8th G r. 1988)

In re Ameri can Eneraqy,
50 B. R 175 (Bankr. D.N. D. 1985)

In re Dakota Grain,
41 B. R 749 (Bankr. D.N. D. 1984)

ACCORD AND SATI SFACTI ON

InreMller, 54 B. R 710
(Bankr. D.N. D. 1985)

Bankr uptcy court had
jurisdiction over
proceedi ng brought by
debtor's insurer to

det er m ne scope of coverage
under products liability
pol i ci es.

Proceedi ngs based solely
on state created contract
| aw, though tangentially
related to pending

bankr upt cy proceedi ngs,
are not sufficiently
related to bankruptcy
proceedi ng to confer
jurisdiction on court.

Abst ention by bankruptcy
court is mandatory if

the case is based upon a
state law claimor cause
of action which, though
related to a bankruptcy
proceedi ng, did not arise
under the Bankruptcy Code
or out of a bankruptcy

pr oceedi ng.

Stipul ati ons between debt or
and three creditors did
not constitute a novati on,
but were an accord,

sati sfaction of which was
was not acconpli shed.



Inre Hogg, 877 F.2d 691
(8th Gr. 1988)

ADEQUATE PROTECTI ON

In re Ahlers, 794 F.2d 388
(8th GCir. 1986)

In re Martin, 761 F.2d 472
(8th Gr. 1985)

In re Magnus, 50 B. R 241
(Bankr. D.N. D. 1985)

Inredinz, 69 B. R 916
(Bankr. D.N. D. 1987)

Bank' s acceptance of check
from debtors, which

i ncl uded the notation
"paynent in full to

$375, 000. 00, " was not an
accord and sati sfaction

of additional amount for
whi ch debtors were found
liable in state court

not acconpl i shed.

Bankruptcy court may, as
condition to maintaining
stay of proceedi ngs by
credi tors agai nst debtors
property, require that
debtors furnish adequate
protection to secured
creditors to protect
against further loss to
t hem

Court of Appeals sets out
factors Bankruptcy Court
is to consider when
determ ni ng whet her
debtor's repl acenent of
grain collateral in the
future wll adequately
protect the present

use of grain reserves;
CCC is not exenpt from
application of 11 U S. C
§ 363.

O fer to replace nortgage
on farmand with lien on
used sil os di d not provide
bank wi th "adequate
protection”.

Mort gagee was not entitled
to "adequate protection”
for decline in collatera
val ue or | ost opportunity



ADM NI STRATI VE EXPENSES

In re Mutschler, 45 B. R 494
(Bankr. D.N.D. 1984)

In re Daig Corp., 799 F.2d 1251

(8th Gir. 1986)

In re Dakota Lay'd Eqgs,
68 B. R 975 (Bankr. D.N. D.1987)

In re Flight Transp. Corp.
Securities Litigation,
874 F.2d 576 (8th G r. 1989)

APPEAL

Inre Martin, 761 F.2d 472
(8th Cr. 1985)

cost.

Amount of creditor's |oss
follow ng debtor's default
on adequate protection
stipulation treated as
superpriority

adm ni strative expense.

Deni al of any compen-

sation to managenent
consulting firm beyond
that which it had al ready
received from Chapter 11
debt or was not abuse of

di scretion.

Gap creditors' clains
woul d not be accorded
adm ni strative expense
st at us.

| ndenture trustee that
fulfilled its obligations
under the Indenture
Trustee Act did not, on

t hat basis al one, make

a "substanti al
contribution” in reorgan-
i zation case for purposes
of recovery of adm ni -
strative expenses.

Bankruptcy matter in which
debt or sought to sell grain
and use proceeds to finance
conti nued farm ng
operations was renmanded
for further analysis

in view of bankruptcy



In re Turner, No. 84-2264
(8th Cr. 1985)

Deci si ons w t hout published
opi ni ons

In re Vekco, 792 F.2d 744
(8th Gr. 1986)

In re Flom 814 F.2d 558
(8th Gr. 1987)

In re Van I peren, 819 F.2d 189
(8th Gr. 1987)

In re Ewing, 852 F.2d 1057

court's failure to

consi der val ue of
creditor's security
interest and to identify
risks to creditor's val ue
associated wth planting
and harvesting of crop
not yet in existence.

Matter (appealed from
D.ND 43 B.R 752) is
remanded by Court of

Appeal s.

District court decision
reversing final order
of bankruptcy court and
remandi ng case for
further proceedi ngs was
not final decision for
pur poses of appellate
jurisdiction.

Debtor's appeal to
district court from
bankr upt cy j udge' s ref usal
to rule on pro se notions
in connection wth exenpt
real estate was not an
appeal from a bankruptcy
court order and, thus,
was not an appeal within
statute limting district
court's jurisdiction to
review final judgnents,
orders and decrees of
bankruptcy court.

Where col |l ateral had
passed i nto hands of
third parties, appeal
based on cl ai mthat
property was exenpt
was noot .

By virtue of terns of



(8th Gir. 1988)

Mbore v. Hogan, 851 F.2d 1125
(8th Gr. 1988)

In re Schneider, 873 F.2d 1155
(8th Gr. 1989)

In re Apex Gl Co., 884 F.2d 343
(8th Gr. 1989)

ATTORNEY AND CLI ENT

U S. v. Vandrovec, 76 B. R 725
(Bankr. D.N. D. 1987)

settl ement reached pending
appeal of Bankruptcy Court
finding that vehicle was
property of estate, appeal
coul d not be reinstated
upon failure of settl enent
agreenent to be
consunmat ed.

Motion for extension of
time in which to file
appeal from Bankruptcy
Court order, filed on
21st day after expiration
of time for filing notice
of appeal, was untinely.

District court decision,
remandi ng case to
bankruptcy court with
instruction to determ ne
proper fixed di scount rate
tobeappliedtocreditor's
secured claim was not

a final and appeal abl e

or der.

Failure to present
argunments to bankruptcy
court and inconplete
record precluded
appel | ate revi ew of
bankruptcy court order
and stay accordingly

be tenporarily affirmed
pendi ng further

devel opnent of the
record.

| ndi gent debt or was not
entitled to appoint nent
of counsel on appeal from
order hol ding that crimnal
restitutionobligationwas



Jensen v. Federal Land Bank
of Omha, 882 F.2d 340
(8th. Gr. 1989)

ATTORNEYS

Inre Reinhardt, 81 B. R 565
(Bankr. D.N. D. 1988)

ATTORNEYS FEES

Lavender v. Wod Law Firm
785 F.2d 247 (8th Cr. 1986)

In re Pierce, 809 F.2d 1356
(8th Gir. 1987)

In re Stauffer Seeds, Inc.,
817 F.2d 47 (8th Gr. 1987)

In re Arkansas Comunities, Inc.,

827 F.2d 1219 (8th Cir. 1987)

not di schar ged.

Attorney was entitled to

noti ce and hearing before
he coul d be sanctioned for
filing Chapter 12 petition
in bad faith; nmer e
exi stence of Rule 9011

t he bankruptcy equi val ent
of Rule 11, did not satisfy
notice requirenent.

Law firms attorney's lien
i n judgnent proceeds pre-
dated interest of trustee
and was par anount t hereto.

Law firmwas properly
required to reinburse
estate for fees received
W t hout prior court
approval .

Under M nnesota | aw,
attorney failed to perfect
lien for prepetition
services rendered to
debtors and, thus, lien
was avoi dabl e.

Fee award shoul d i ncl ude
recovery for hours
reasonably spent by
counsel in seeking

di scovery sancti ons.

Even though not an
Article Ill court,
bankruptcy court had
jurisdiction to assess
attorney fees as a
sancti on agai nst attorneys



ATTORNEYS- REPRESENTATI ON
AND COMPENSATI ON

In re Wilsky, 35 B. R 481
(Bankr. D.N. D. 1983)

Inre dinz, 36 B. R 17
(Bankr. D.N. D. 1983)

In re Md-State G Co.,
35 B. R 441 (Bankr. D.N D. 1983)

In re Garnas, 40 B. R 140
(Bankr. D.N. D. 1984)

In re Barth, 37 B. R 357
(Bankr. D.N. D. 1984)

AUTOVATI C STAY - RELI EF FROM

In re Schock, 37 B. R 399
(Bankr. D.N. D. 1984)

In re Thomas, 38 B. R 50
(Bankr. D.N. D. 1983)

In re Pond, 43 B. R 522
(Bankr. D.N. D. 1984)

who repeatedly and in

bad faith objected to

appoi nt nent of trustee
and law firm

Requi rement for court
approved representation.

Appr opri at eness of nunc
pro tunc order approving
representation.

Avai l ability of enhanced
conpensati on.

Anmount of conpensation
approved nust correspond
to benefit representation
conferred.

Award of attorney's fees
in divorce action
determned to be in the
nature of an award of
support.

Relief fromstay not
necessary to obtain

di ssolution of marriage
duri ng pendency of
bankr upt cy proceedi ng.

Relief from stay

I nappropriate where
creditor authorized
debtor's di sposi ng of
col | at er al

Mort gagee entitled to
relief fromautomatic
stay with regard to



In re Martinson, 26 B. R 648
(D.N. D. 1983)

rev' d

731 F.2d 543 (8th Cr. 1984)

Inre Huitton, 45 B. R 558
(Bankr. D.N. D. 1984)

Inre Gdlvin, 39 B. R 1016
(Bankr. D.N. D. 1984)

In re Wlsky, 46 B. R 262
(Bankr. D.N. D. 1984)

State of Mb. v. U. S. Bankruptcy

Court, 647 F.2d 768
(8th Gr. 1981)

NLRB v. Superior Forwardi ng
762 F.2d 695 (8th Cir. 1985)

debtors' farm property
where the existing
equity cushion did not
represent adequate
protection since the
property taxes renained
unpai d and | and val ues
in the area were

decr easi ng.

Aut omati c stay does not
toll running of redenption
peri od.

Mort gagees of debtors' farm
property were entitled

to relief fromautomatic
st ay.

Relief from stay

al | oned where

debtor had no equity
and nmade no offer of
adequat e protection.

Aut omatic stay woul d be
conti nued agai nst | ender
subject to certain
conditions to assure
adequate protection for
| ender.

I nt erest of

bankrupt grain warehouse
in stored grain were
sufficient to trigger
prelimnary jurisdiction
over property in bank-
ruptcy court.

Bankruptcy court may
enj oin NLRB proceedi ngs
to determ ne whet her

al | eged unfair |abor
practices stem from
debtor's rejection of
nodi fication of



AUTOVATI C STAY - VI OLATI ON COF

In re Welch Rathole, 35 B. R 503
(Bankr. D.N. D. 1983)

AVO DABLE TRANSFERS

In re HWm 45 B. R 523
(Bankr. D.N. D. 1984)

In re Vedaa, 49 B. R 409
(Bankr. D.N. D. 1985)

CASH COLLATERAL - USE OF

In re Nikolaisen, 38 B. R 267
(Bankr. D.N. D. 1984)

In re Berg, 42 B. R 335
(D.N.D. 1984)

In re Martin, 761 F.2d 472
(8th Gr. 1985)

col | ective bargaining
agr eenent .

Damages not awar ded where
| oss of business was
specul ati ve.

Sal e price paid by
nort gagee at j udi ci al
forecl osure was not
reasonabl y equi val ent
val ue.

Trust ee was awar ded
property subject to
avoi dabl e transfer
rat her than val ue of
property as requested
by trustee.

Interest in crops to be
grown i s not adequate
protection for debtors
present use of col |l ateral

Debtor's offer of lien
on crop contenpl ated
to be grown in 1984,

pl us assi gnnment of
federal crop insurance
proceeds was not
adequate protection for
creditor wwth respect to
stored grain which was
seal ed under lien of
creditor.

Court of Appeals sets

out factors Bankruptcy
Court is to consider when
determ ni ng whet her



Inre Bohne, 57 B. R 461
(Bankr. D.N. D. 1985)

CHAPTER 11

In re dsen, 861 F.2d 188
(8th GCr. 1989)

In re Bl ankeneyer, 861 F.2d 192
(8th Gr. 1989)

In re Kvanme, 93 B. R 698
(Bankr. D.N. D. 1988)

10

debtor's repl acenent of
grain collateral in the
future wll adequately
protect the present use
of grain reserves; CCC
is not exenpt from
application of 11 U S. C
§ 363.

Post petition calves could
not serve as adequate
protection so as to enabl e
debtor to use cash
collateral fromsale of
prepetition |ivestock.

Chapter 11 debtors'
confirmed plan was

not "substantially
consunmat ed" so

as to preclude Bankruptcy
Court from authori zi ng

a change in the plan.

Chapter 11 pl an

whi ch proposed to

pay unsecured portion
of creditor's claim
over a 20-year period
W thout interest did
not provide creditor
wi th property equal
to amount of claim
and coul d not be
confirmed under
"cranmdown"

provi si ons.

Chapter 11 plan which
failed to adequately treat
secured creditors section



In re Wandler, 77 B. R 728
(Bankr. D.N.D. 1987)

CHAPTER 12 - SEE FARMERS

CHAPTER 13

Inre Lyon, 92 B. R 901
(Bankr. D.N. D. 1989)

In re Russell, 93 B. R 703
(Bankr. D.N. D. 1988)

In re Terry, 630 F.2d 634
(8th Gr. 1980)

In re Estus, 695 F.2d 311
(8th Gr. 1982)

11

1111(b) el ection coul d not
be confi rnmed.

Col | ateral val ued at
approxi mately four percent
of $390, 000 cl ai m was of
"inconsequential value,"”
and creditor thus could
not elect to have claim
treated as fully secured.

Chapter 13 debtor's

right to cure default

in federal nortgage ended
with foreclosure sale

whi ch, under North Dakota
| aw, extingui shed nort gage
contract.

Al |l owed amount of claim
secured only by Chapter
13 debtors' principal

resi dence i s bal ance ow ng
on debt without regard to
val ue of coll ateral

Chapter 13 plan to pay
nothing to creditors

did not neet statutory
requi renent that plan

be proposed i n good faith.

Good faith requirenent
does not inpose rigid and
unyi el di ng requi renent of
substantial paynent to
unsecured creditors; court
set forth factors in

det erm ni ng whet her
Chapter 13 planis proposed



In re LeMaire, 883 F.2d 1373
(8th Gr. 1989)

Educati on Assi stance Corp.
v. Zellner, 827 F.2d 1222
(8th Gr. 1987)

Inre Briggs, 25 B. R 317
(Bankr. D.N. D. 1982)

In re Faal and, 37 B. R 407
(Bankr. D.N. D. 1984)

Inre Melke, 39 B. R 556
(Bankr. D.N. D. 1984)

CVIL RIGHTS

EEOC v. Rath Packi ng Co.,
787 F.2d 318 (8th Cr. 1986)

COVPENSATI ON

In re Endeco, Inc., 1 B. R 64

12

in good faith.

Det erm nation that

debt or proposed

Chapter 13 plan in good
faith was not clearly
erroneous, and thus
civil judgnent owed to
assault victim by debtor
was di schar geabl e.

Whet her a debt otherw se
nondi schar geabl e under
523(a)(6) is dischargeabl e
under ch. 13 § 1328(a).

Chapter 13 plan providing
for percentage repaynent
and partial discharge of
student | oan, rather

t han for curing of default,
did not fall wthin | ong-
term debt exception to

di schar ge.

Deaccel erati on of nortgage
debt permtted.

Trustee in Chapter 13
proceedi ng has standi ng
as interested party.

Requi rement of fair and
equitable treatnent for
confirmation of Chapter
13 Pl an.

Aut omatic stay provision
of Bankruptcy Code did not
apply to Title VII action
br ought agai nst debt or

by EECC.

Trust ee who enbezzl ed



(Bankr. D.N.D. 1979)

CONSTI TUTI ONAL LAW

Hubbard v. Fleet Mirtqg. Co.,
810 F.2d 778 (8th Cir. 1987)

CONTRACTS

In re Speck, 798 F.2d 279
(8th Gr. 1986)

In re Faiman, 70 B. R 74
(Bankr. D.N. D. 1987)

Brown v. First Nati onal Bank

in Lenox, 844 F.2d 580 (8th G

1988)

CONVERSI ON OF CASE

fromthe bankruptcy estate
was deni ed fees and
expenses and required to
return fees already

appr oved.

District court judgnment,
whi ch cancel | ed nort gage
debt and i nposed penalty
of over $7,000 for

nort gagee's knowi ng
vi ol ati on of bankruptcy
court orders, did not
deprive nortgagee of
property w thout due
process.

Contract for deed

was an "executory
contract", rather than
financi ng device to be
treated as secured debt
in reorgani zation plan,
and needed to be accepted
or rejected by debtors.

Contract for deed for
purchase of real property
i s not "executory contract’
under North Dakota | aw and
debt or cannot be conpel | ed
to assune or reject
purchaser's interest.

| owa contract for deed was
an "executory contract,"”
rather thana"lien", which
debtors had to assune or
reject.



Rudd v. Laughlin, 866 F.2d 1040
(8th Gr. 1989)

In re Tomin Farns, Inc.,
68 B. R 41 (Bankr.D. N D. 1987)

In re Hoggarth, 78 B. R 1000
(Bankr. D.N. D. 1987)

CORPORATI ONS

In re Haugen Const. Services, Inc.,
104 B. R 1013 (Bankr. D.N. D. 1989)

In re Ozark Restaurant Equi pnent
Co. Inc., 816 F.2d 1222
(8th Gr. 1987)

COURTS

Dennis v. A. H. Robins, Co.,
Inc., 860 F.2d 871
(8th Gr. 1989)

14

Debtors'ineligibility
for Chapter 13 relief
di d not deprive

Bankr uptcy Court of
jurisdiction to convert
debtors' Chapter 13 to
a case under Chapter 7.

Chapter 11 cases which
wer e pendi ng on effective
date of statute creating
Chapter 12 could not be
converted to Chapter 12.

Conversi on of Chapter 11
to Chapter 7 commences
pref erence period agai nst
post-confirmationtransfers
of nonplan property to
nonpl an creditors.

Corporate debtor's
creditors were entitled
to pierce corporate
veil.

Chapter 7 trustee did not
have standing to assert,
on behal f of debtor
corporation's creditors,
an alter ego action

agai nst principals of the
cor poration.

Bankruptcy court | acked
power to preclude anot her
court from di sm ssing
case on its docket or to
af fect handling of case
in a manner not

i nconsi stent with purpose



Mangan v. Cullen, 870 F.2d 1396
(8th Cir. 1989)

In re Easton, 882 F.2d 312

(8th Gir. 1989)

In re Borchardt, 803 F.2d 948
(8th GCir. 1986)

In re Dogpatch U.S. A,
810 F.2d 782 (8th G r. 1987)

In re American Enerqy, Inc.,
49 B. R 420 (Bankr. D.N. D. 1985)

15

of automatic stay.

State judicial district
adm nistrator had qualified
immunity with respect to
official court reporter's
claimthat adm nistrator
vi ol at ed Bankr upt cy Code' s
antidi scrimnation

provi sion by refusing to
raise reporter's salary.

Order orally confirm ng

Chapter 12 plan, provided
certain anendments were
made, inpliedly barred
creditor from proceedi ng
wth sheriff's sale,

such that court could set
asi de the sal e once
amendnents were filed

and awitten confirmation
order was entered.

When debtors attenpted

to bring matter of

removal of state fore-

cl osure proceedi ng back
to bankruptcy court for
second time, district
court properly held

that it would not rehear
matt er and woul d sunmarily
remand to state court.

Counterclai mand third-
party claimwere rel ated
to case under Chapter 11
and wer e wi t hin
jurisdiction of bank-
ruptcy court.

Request that court
establish or fix
character of grain grower
contracts had no basis
under bankruptcy statutes.



In re Al exander, 49 B. R 733
(Bankr. D.N. D. 1985)

In re American Enerqy, Inc.,

50 B. R 175 (Bankr. D.N. D. 1985)

In re Schuler, 45 B. R 684
(Bankr. D.N. D. 1985)

In re Yagow, 53 B. R 737
(Bankr. D.N. D. 1985)

CRAM DO

In re Yagow, 60 B. R 543
(Bankr. D.N. D. 1986)

CRI M NAL LAW

In re U S. v. Brinberry,
779 F.2d 1339 (8th Cr. 1985)

DANVACGES

In re Ketel sen
880 F. 2d 990 (8th Cir. 1989)

16

Bankruptcy court | acked
jurisdiction over
private lien priority

di spute which did not

af fect debtor or property
of estate.

Abst ention by bankruptcy
court was nmandated for
incidentally-rel ated
case based on state | aw

State court case had to
first be renpved to
District Court, then
referred to Bankruptcy
Court.

Debtors' counterclaim
agai nst creditor for
breach of financing
commi t mrent was not

Wi thin jurisdiction of
t he bankruptcy court.

Requi rements for cram
down over objecting
creditors were net.

Venue for bankruptcy
fraud proceedi ng existed
in district where

I i qui dati on proceedi ng
was | ocat ed.

Al t hough Farners Honme

Adm ni stration's violation
of stay was willful,
punitive damages were not
justified.



DEBT ADJUSTMENTS

In re Bigalk, 813 F.2d 189
(8th Gr. 1987)

DI SCHARGE

In re Boll, 82 B. R 107
(Bankr. D.N. D. 1988)

In re Dallam 850 F.2d 446
(8th Gr. 1988)

In re Lenmbke, 93 B. R 701
(Bankr. D.N. D. 1988)

Inre Belfry, 862 F.2d 661
(8th Gr. 1988)

17

Chapter 13 petition
presented within 180 days
of voluntary dism ssa

of prior Chapter 13
petition should not

have been accepted for
filing and bankruptcy
court properly dism ssed
it.

Debtor's guilty plea to
charge of willfully making
fal se statenent established
each el enent necessary to
finding of nondi scharge-
ability.

Debt or contractor's
affidavit to title insurer,
i ndi cating that persons who
had furni shed services,

| abor or material used in
construction had been paid
in full, constituted an
actionabl e fal se represen-
tation warranting denial
of di scharge to the debtor.

Di scharge injunction did
not bar postdi scharge
continuation of state
court personal injury
action in which debtor
was codef endant .

Creditor's "under st andi ng"
t hat debtor woul d use
noney to restore car was
insufficient to establish
enbezzl enent exception

to discharge for debt
arising fromdebtor's use
of the noney for purposes
unrel ated to the



In re Erdman, 96 B. R 978
(Bankr. D.N. D. 1988)

Matter of Hartl ey,
869 F.2d 394 (8th G r. 1989)

Inre Andrews, 661 F.2d 702
(8th Gr. 1981)

In re Hanna, 873 F.2d 829
(8th Cir. 1989)

In re Lunday, 100 B. R 501,
(Bankr. D.N.D. 1989).

In re Johnson, 880 F.2d 78
(8th Gr. 1989)

18

restoration.

Cl ear and convi nci ng
proof established that
debtor transferred,
conceal ed, and converted
assets with the intent
to defraud required for
deni al of discharge.

Debtor's act of throw ng
lighted firecracker into
confined area where
gasol i ne funes were known
to be present, for the
pur pose of "scaring" fornmer
enpl oyee, did not
constitute willful and
mal i ci ous injury such

as to render $1, 000, 000

j udgnent agai nst debt or
nondi schar geabl e, absent
proof that the debtor

i nt ended t o cause expl osi on
and fire.

Circuit enploys nechanica
test for student | oans.

Postpetition interest and
penal ties on unpaid federal
and state i ncone t axes were
nondi schar geabl e.

Di shonesty of debtors in
conpl eti ng schedul es and
respondi ng to questions
at creditors' neeting

war r ant ed deni al of
di schar ge.

Debt or' s prebankruptcy
conversion of property
to honestead property
did not in itself
establish fraud so as
to defeat his discharge.



In re Garner, 881 F.2d 579
(8th Gr. 1989)

In re Phillips, 882 F.2d 302
(8th Gr. 1989)

In re Long, 774 F.2d 875
(8th Gr. 1985)

In re F & M Marquette Nat. Bank

v. Richards, 780 F.2d 24
(8th Gr. 1985)

In re dark, 50 B. R 122
(Bankr. D.N. D. 1985)

Inre WIlliston Co-op Credit
Union v. Horob, 54 B. R 693
(Bankr. D.N. D. 1985)

19

Debt or was not estopped
from contesting

di schargeability of

j udgnent debt by state
court determ nation of
fraud, in that the

state court finding was
based on preponderance
of evidence, while fraud
in a dischargeability
proceedi ng nmust be

est abl i shed by clear and
convi nci ng evi dence.

Al t hough debtors acted
willfully when they did
not repay bank i medi atel y
or at |east pay over
anmount remai ni ng fromfunds
represented by check once
t hey di scovered check had
been erroneousl y deposited,
there was no malice, and
debt on guarantees was

t hus di schar geabl e.

Guarantor-president's

w || ful breaking of
security agreenent with
credi tor was not
"mal i ci ous conversi on”
so as to preclude

di schar ge.

Conversi on of case from
Chapter 11 to Chapter 7
generated new tine
period for filing

di schargeabi l ity conpl ai nt.

Debt or was not di scharged
fromdebt for willful and
mal i ci ous conversi on of
secured potato crop.

D schargeabi lity conpl ai nt
woul d be deened to have
been filed wthin 60 day



deadl i ne.

In re Binder, 54 B. R 736 Debtor was entitled to
(Bankr. D.N. D. 1985) di scharge of student
| oans on basis of undue
har dshi p.
In re Roberts, 54 B. R 765 Creditor did not prove
(Bankr. D.N. D. 1985) reliance on false

financi al statenent,
and therefore | oan was
not excepted from

di schar ge.
In re Perrin, 55 B. R 401 Conpl ai nt seeki ng
(Bankr. D.N. D. 1985) determ nation that debt

was nondi schar geabl e
was not timely.

In re Erickson, 52 B. R 154 Debtor's student | oan
(Bankr. D.N. D. 1985) obl i gati on was
nondi schar geabl e on
basis of her claim of
undue hardshi p.

In re Hunter, 771 F.2d 1126 Ancill ary obligations

(8th Cr. 1985) consi sting of attorney
fees, interest and costs
relating to pre-petition
nor t gage forecl osure
coul d be recovered by
creditor to extent those
charges were ancillary
to that portion of
under| yi ng i ndebt edness
deened nondi schar geabl e.

In re Hunter, 52 B. R 912 $12,000 | oan that forned
(Bankr. D.N. D. 1984) basis of mortgage was

di schar geabl e.

In re Jenkins, 61 B. R 30 Debtor's issuance of

(Bankr. D.N. D. 1986) checks was not inplied
representation that he
had sufficient funds to
honor checks for purpose
of exception to discharge.

20



In re Yagow, 61 B. R 109
(Bankr. D.N. D. 1986)

Cassidy v. Mnihan, 794 F.2d 340
(8th Gr. 1986)

Draper v. Draper,
790 F.2d 52 (8th Gr. 1986)

McCorm ck v. Security State Bank,
822 F.2d 806 (8th Cir. 1987)

In re Orphang,
827 F.2d 340 (8th G r. 1987)

Matter of Van Horne, 823 F.2d 1285

(8th Gr. 1987)
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Debtor's breach of
presentnent warranties
under North Dakota | aw
constituted fraud excepting
resulting debts from

di schar ge.

Judgnent for personal

i njury damages resulting
fromdebtor's operation of
aut onobi | e whi | e under t he
i nfl uence of al cohol was
not a debt arising from
"willful and nmalicious
injury"” and thus was

di schar geabl e.

Husband' s obl i gations
under divorce settl enment
for support, education,
medi cal and dental expenses
of children were non-

di schar geabl e.

Debtor's lying to bank
concerning his inability
to make paynent on note
mani fested i ntent to hi nder
or delay creditor,
warranting deni al of

di schar ge.

Fi ndi ng that debtor
made fraudul ent m s-
representation to
creditor relied thereon
in | ending debtor

$90, 000 rendered debt
nondi schar geabl e.

Debtor's intent to

di vorce | ender's
daughter constituted a
"material fact" whose
nondi scl osure rendered
the debtor's obligation
to | ender on renewal



DI SM SSAL OF BANKRUPTCY PROCEEDI NGS

In re Faal and, 37 B. R 407
(Bankr. D.N. D. 1984)

In re Mdwest Processing Co.,
41 B. R 90 (Bankr. D.N. D. 1984)

In re Wtkowski, 41 B. R 723
(Bankr. D.N. D. 1984)

In re Md-Vall ey Aggregates,
Inc., 49 B. R 498
(Bankr. D.N. D. 1985)

Inre Glvin, 49 B. R 665
(Bankr. D.N. D. 1985)

Basin El ec. Power Co-op V.
M dwest Processi ng Co.
769 F.2d 483 (8th Cr. 1985)

not e nondi schargeabl e in
bankr upt cy.

Trustee has standing to
seek di sm ssal of
Chapt er 13 proceedi ng.

Appr opri at eness of

di sm ssal of

i nvol untary proceedi ng
in face of workout
proposal s.

Di sm ssal of reorgan-

i zation warranted when
tools of reorganization
effort are abandoned
and operation has
continued to experience
financial |osses.

G ounds for di sm ssal
of Chapter 11 proceeding
were not denpnstrated.

Sufficient cause

existed to dism ss
Chapter 11 case which
had been pending for over
14 nont hs.

| nvol untary petition

in bankruptcy was filed
in bad faith, warranting
di sm ssal

Dl VORCE, ALI MONY AND PROPERTY SETTLEMENT

In re MConnell, 88 B. R 218
(Bankr. D.N. D. 1988)

In re Barth, 37 B. R 357
(Bankr. D.N. D. 1984)

22

Di vorce decree cash award
was i ntended as property
division, rather than as
support, and was
accordi ngl y di schar geabl e.

Award of attorney's fees
construed to be non-



In re Hillius, 38 B. R 334
(Bankr. D.N. D. 1984)

In re Schock, 37 B. R 399
(Bankr. D.N. D. 1984)

In re Seablom 45 B. R 445
(Bankr. D.N. D. 1984)

EVMBEZZLEMENT

In re Phillips, 882 F.2d 302
(8th Gr. 1989)

In re Endeco, Inc., 1 B. R 64
(Bankr. D.N.D. 1979)aff'd
675 F.2d 166 (8th Cr. 1982)

EXEMPTI ONS

23

di schar geabl e award of
al i nony.

Factors to consider when
determ ni ng whet her an
award is of alinmony or
a property settlenent.

Relief fromstay not
necessary to conplete
di vorce proceedi ng.

Lien created by divorce
decree to protect forner
wife's right to paynent
for her interest in
jointly owned realty was
not avoi dabl e by debtor
husband.

Al t hough debtors acted
willfully when they did
not repay bank i medi atel y
or at | east pay over anount
remai ni ng from funds
represented by check once
t hey di scovered check

had been erroneously
deposited, there was no

mal i ce, and debt on
guar ant ees was thus
di schar geabl e.

Trust ee who enbezzl ed
fromthe bankruptcy
estate was denied fees
and expenses and required
to return fees already
appr oved.



Hanson v. First Nat. Bank in
Br ooki ngs, 848 F.2d 866
(8th Cir. 1988)

Nor west Bank Nebraska, N. A v.
Tveten, 848 F.2d 871
(8th Gr. 1988)

Chariton Feed and Grain, Inc.
v. Kinser, 794 F.2d 1329
(8th Cir. 1986)

In re Schmdt, 38 B. R 380
(Bankr. D.N. D. 1984)

In re Hanson, 41 B. R 775
(Bankr. D.N. D. 1984)

Arnstrong v. Lindberqg, 735 F.2d 1087
(8th Gr. 1984)

In re Reisnour, 56 B. R 225
(Bankr. D.N. D. 1985)
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Bankruptcy Court was not
clearly erroneous in
finding no fraudul ent
intent by debtors and
in permtting

themto claim

full exenptions.

Bankruptcy Court was not
clearly erroneous in
inferring fraudul ent
intent on part of debtor
in connection with con-
ver sion of approxi mately
$700, 000 of nonexenpt
property into exenpt
property on eve of
bankr upt cy.

Debt or was not entitled
to transfer honestead
exenption from one parce
of land to anot her when
t he ot her parcel was

al ready subject to
judgnent |ien and
transfer woul d prejudice
creditor's previously
secured rights as

j udgnent creditor.

Debtor's right to claim
crops received in PIK
Program as exenpt.

Right to claim
exenptions upon filing
of bankruptcy proceedi ng.

Ef fective date for
exenption clai mupon
conversion of reorgani-
zation to |iquidation.

Use of state honestead
exenption by one joint
debt or precl udes ot her
from exenpting property
"in lieu of honestead."



In re Valeu, 57 B. R 488
(Bankr. D.N. D. 1986)

In re Hexom 50 B. R 324
(Bankr. D.N. D. 1984)

In re Butts, 45 B. R 34
(Bankr. D.N. D. 1984)

In re Patten, 71 B. R 574
(Bankr. D.N. D. 1987)

In re Janz, 74 B. R 32
(Bankr. D.N. D. 1987)

In re Harris, 886 F.2d 1011
(8th Gr. 1989)

Inre Thonpson, 750 F.2d 828
(8th Cir. 1984)

In re LaFond, 791 F.2d 623
(8th Cr. 1986)

25

Debt for purchasers’

real estate down paynent
to debtor was non-

di schargeabl e for fraud.

Nort h Dakota statute

whi ch al | oned absol ute
exenption of surrender
value of life policy
superseded conflicting
provision limting val ue.

Conver si on of non-exenpt
assets to exenpt assets

i mredi ately prior to
filing wll be set aside
on showi ng of fraud but
is not per se fraudul ent.

Under North Dakota | aw,
debtors who rented out
ground and basenent fl oors
of residence could claim
homest ead exenption in
whol e.

Joi nt debtor could not
clai mexenption in |lieu
of honestead when ot her
joint debtor had cl ai ned
honmest ead exenpti on.
Debtor's claimfor
exenption of post-
petition, postconversion
proceeds fromthe | easing
of estate farn and was
di sal | owed.

Provi des a general listing
of itens of property which
arewithin 8 522(f)(2)(A).

Di stingui shes between

8522(f)(2) (A and (F)(2)(B)
hol di ng that (f)(2)(A) was
i nt ended to provi de

avoi dance on snmal | personal
househol d itens of little



In re Tofstad, 19 B.R 34
(N.D. 1982)

FALSE FI NANCI AL STATEMENTS

In re Mutschler, 45 B. R 482
(Bankr. D.N. D. 1984)

FARMVERS

In re Paul, 83 B. R 709
(Bankr. D.N. D. 1988)

In re Dittner, 82 B. R 1019
(Bankr. D.N. D. 1988)

In re Erickson Partnership,
856 F.2d 1068 (8th Cir. 1988)
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or no value to a creditor
but that under (f)(2)(B)

i npl ements &tool s of trade
may be of nore than a
nom nal value if they

are reasonabl y necessary to
debt ors ongoi ng trade or
busi ness.

352(f) does not create
exenptionandis therefore,
narrowl y construed.

Debtor's subm ssi on of
materially fal se
financial statenents
rendered liability on | oan
for purchase of aircraft
nondi schargeabl e in

bankr upt cy

Chapter 12 plan which
failed to propose paynent
of present val ue of
creditor's secured claim
coul d not be confirned.

Post confirmation
nmodi fi cation of
Chapter 12 plan had
to be denied as

i ncapabl e of cash
fl ow ng.

Chapter 11 bankruptcy,

al ready pending at tine
Chapter 12 becane

ef fective,

coul d not be converted to
Chapter 12 case.



Justice v. Valley Nat. Bank,
849 F.2d 1078 (8th G r. 1988)

In re Kingsley, 92 B.R 898
(Bankr.D. N.D. 1989)

In re dsen, 861 F.2d 188
(8th Gr. 1989)

In re Euerle Farns, Inc.,
861 F.2d 1089 (8th Cir. 1988)

In re Rott, 94 B. R 163
(Bankr. D.N. D. 1988)

In re Hagen, 95 B. R 708
(Bankr. D.N. D. 1989)

In re Fenske, 96 B. R 244
(Bankr. D.N. D. 1988)
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Bankruptcy Court may not
confirm Chapter 12 plan
whi ch al | ows debt or to pay
redenpti on price over
period of tinme extending
beyond t hat provided by
state | aw

Gover nment farm program
paynents held to be pro-
ceeds of the debtor's
crops.

Chapter 11 debtors' con-
firmed plan was not
"substantial | y consumrat ed"”
so as to preclude
Bankruptcy Court from

aut hori zi ng a change in t he
pl an.

Probl emati ¢ and uncon-
firmabl e pl an provided
cause for dism ssal of
Chapter 12 petition.

Chapter 12 pl an that

i ncl uded "cushion" to
absorb unspecifi ed,
unexpect ed expenses did
not conply with

requi renent all debtors
proj ected di sposabl e

i ncone be applied.

Debtors could not nodify
confirmed Chapter 12 plan
to overcone significant
cash shortfalls.

Chapter 12 plan would
be di sm ssed based on
| ack of reasonabl e
prospect for confirm
abl e pl an.



In re Wargo & Sons, Inc.,
869 F.2d 1129 (8th Cr. 1989)

U_S. v. Doud, 869 F.2d 1144
(8th Gr. 1989)

In re Easton, 882 F.2d 312
(8th Gr. 1989)

In re Easton, 883 F.2d 630
(8th Gr. 1989)
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Cor porate debtor did not
qualify for Chapter 12
relief, though debtor's
stock was owned by single
famly, inthat the farm ng
operation on debtor's | and
was conducted solely by
tenant farner.

Mar ket rate approach
shoul d be used to

conpute interest rate

to be applied to anmount
of creditor's allowed
secured claimin

Chapter 12 reorgani zation
i nvol ving plan confirnmed
over objection of secured
creditor.

Order orally confirmng
Chapter 12 plan, provided
certain anmendnents were
made, inpliedly barred
creditor from proceedi ng
wth sheriff's sale,

such that court could

set aside the sale once
amendnents were filed

and awitten confirmation
order was entered.

Rent debtors received
fromfarm and t hey

rented to nei ghbor for
use in production

of crops was not "farm

i ncome"” which debtors
coul d bal ance agai nst

ot her incone to determ ne
eligibility for Chapter
12 relief, unless debtors
pl ayed sone significant
operational role or had
an ownership interest in
crop production which

t ook pl ace on acreage

t hey rented.



In re Edwardson, 74 B. R 831
(Bankr. D.N. D. 1987)

In re Rott, 73 B. R 366
(Bankr. D.N. D. 1987)

In re Stednman, 72 B. R 49
(Bankr. D.N. D. 1987)

Hanson v. First Bank of
Sout h Dakota, N. A.,
828 F.2d 1310 (8th Cr. 1987)

In re Hansen, 77 B. R 722
(Bankr. D.N. D. 1987)

In re Knickerbocker,
827 F.2d 281 (8th Cir. 1987)
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12% was appropriate rate
of interest to pay bank
on secured claimin
Chapter 12 pl an.

| ncone derived by debtors
fromrent of equipnent
and farm and to their

son was farmincone for
Chapter 12 purposes.

Val ue of debtors' stock
i n Federal Land Bank
woul d not be deducted

i n determ ning

i ndebt edness to FLB

for purposes of

det erm ni ng whet her
aggr egat e i ndebt edness
exceeded $1.5 million.

Creditor's opposition

to debtors' farm
reorgani zation efforts
was not a violation of
"good faith" requirenent
for a creditor filing
[iquidation plan in
farm bankruptcy once the
exclusivity period has
passed.

Chapter 12 debtors were
entitled to use cash
col l ateral generated
from sale of [|ivestock

in which creditor had
security interest.

Evi dence woul d not
support award of danages
to debtor-farners for
enmotional distress in
their action agai nst
creditor for intentional
interferencewith farni and



In re Ptacek, 78 B. R 986
(Bankr. D.N. D. 1987)

In re Konzak, 78 B. R 990
(Bankr. D.N. D. 1987)

In re Jenkins, 664 F.2d 184
(8th Cr. 1981)

FRAUDULENT TRANSFERS

Nebr aska State Bank v. Jones,
846 F.2d 477 (8th Cir. 1988)

30

| ease contracts.

Li en avoi dance provi sion
was avail able in Chapter
12 case to the sane
extent as in any other
Bankrupt cy Code chapter

Proposed pl an was not

f easi bl e, given projected
yi el ds above ASCS

est abl i shed vyi el ds,

proj ect ed hi gher market
prices for cash crops,
and need to use higher

di scount rate for
particul ar debt.

Not wi t hst andi ng debtor's
comodities trading | osses
exceedi ng $560, 000 in
first three nonths of
1978, debtor was a farner
wi thin nmeani ng of section
of Bankruptcy Code
excuding farnmers from

i nvol unt ary bankr upt cy,
where principal part of
debtor's inconme was
derived fromfarm ng and
creditor failed to
establish that debtor's
trading activities were
nmore than a collatera
vent ure.

Creditor | acked standi ng
to bring actions to set
asi de al | eged fraudul ent
conveyances of Chapter 11
debt ors who were acting as
debt or s-i n- possessi on.



In re Anchorage Marina, |nc.
93 B. R 686 (Bankr. D.N D. 1988)

GARNI SHVENT

In re Karlen, 885 F.2d 479
(8th Gr. 1989)

GUARANTY

Giffin v. Fed Deposit Ins.
Corp., 831 F.2d 799
(8th Gr. 1987)

HOVESTEAD

Stevens v. Pike County Bank,
829 F.2d 693 (8th G r. 1987)

In re Fandrich, 63 B. R 250
(Bankr. D.N. D. 1986)

In re Reisnour, 49 B. R 406
(Bankr. D.N. D. 1985)
aff'd 56 B. R 225 (D.N. D. 1985)
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Paynment to conpany whol |y
owned by one sharehol der
of debtor constituted
fraudul ent transfer.

Credi tor's garni shnent
was superior to rights

of law firm hol di ng
debtor's unencunbered
funds, even though, after
servi ce of garnishment,
the funds were pl aced

in trust.

Bank's m sl eadi ng of
guarantor into believing
that no partnership debt
were i ncluded in her son's
debts did not entitle her
to rescission of guaranty
agreenent on the basis of
fraud.

As regarded spouse's
joint petition for relief
under Chapter 13 of

Bankr upt cy Code, either
spouse, but not both, was
entitled to honestead
exenption under Arkansas
| aw.

Di vorce decree awardi ng
home to debtor's forner
w fe operated to vest
wife with exclusive right
to decl are exenption

An in lieu of honestead
exenption woul d be
disallowed to a North
Dakot a debtor where that
debtor's spouse nade a



HUSBAND AND W FE

In re Butts, 46 B. R 292
(Bankr. D.N. D. 1985)

| NJUNCTI ON

In re Fargo Biltnore Mbtor Hotel

Corporation, 45 B. R 568
(Bankr. D.N. D. 1984)

| NSTALLMENT CONTRACTS

In re Brower, 104 B. R 226

(Bankr. D.N. D. 1988)

| NTEREST

U_S. v. Doud, 869 F.2d 1144
(8th Cr. 1989)

U S. v. Neal Pharmacal Co.,
789 F.2d 1283 (8th Cir. 1986)
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honmest ead exenption cl aim

Spouse's interest in
marital hone preserved
under theory of
constructive trust.

Debtor was entitled to
injunction to prohibit
di sposition of property
whi ch was subj ect of

j udgnent debtor was
seeking to avoi d.

Lease purchase agreenent
for dairy cattle
constituted a sal es
transaction rather than
a | ease.

Mar ket rate approach
shoul d be used to conpute
interest rate to be applied
to anount of creditor's
al l oned secured claimin
Chapter 12 reorgani zation
i nvol ving plan confirnmed
over objection of

secured creditor.

Record was insufficient
to determine prevailing
mar ket rate on a | oan
conparabl e to that which
debt or sought pursuant to



In re Lawson Square, Inc.,
816 F.2d 1236 (8th Cr. 1987)

| NTERNAL REVENUE

Ato Z Wlding & Mg. Co.,
Inc. v. U S., 803 F.2d 932
(8th Cir. 1986)

| NVOLUNTARY PROCEEDI NGS

In re Mdwest Processing Co.,
47 B. R 903 (D. C 1984)
aff'd 769 F.2d 483 (8th Cr. 1985)

In re Mdwest Processing Co.,
41 B. R 90 (Bankr. D.N. D. 1984)

Jenkins v. Petitioning Creditor-
Ray E. Fri edman,
664 F.2d 184 (8th Cir. 1981).

JUDGVENT

In re Burke, 83 B. R 716
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Chapter 11 pl an seeking
to defer paynent of
| . R S. priority tax claim

There is no legal limt
on interest on |l oans
secured by a first
lien on residential real
property in Arkansas, so
long as the requirenments
of the Depository
I nstitutions Deregul ation
and Monetary Control Act
are net.

Anti -1 njunction Act

prohi bited attenpt to bar
| RS fromcoll ecting tax
assessed agai nst officers
and shar ehol ders of
corporation

whi ch had filed

Chapter 11

petition, in their
personal capacity.

| nvol untary petition
shoul d have been

di sm ssed for failure
to meet three-creditor
requi renent.

Requi renents and burdens
of proof placed upon
petitioning creditors.

Court construes all eged

Debtor's status as
farnmer.

Judgnent entered in state



(Bankr. D.N. D. 1988)

Qulman v. Rolling Green, Inc.,
851 F.2d 1032 (8th Cr. 1988)

In re Zimerman, 869 F.2d 1126
(8th Gr. 1989)

In re Design Cassics, Inc.,
788 F.2d 1384 (8th Cir. 1986)

JURI SDI CTI ON

In re Titan Energy, Inc.,
837 F.2d 325 (8th Cir. 1988)

In re Cassidy Land & Cattle Co.,

Inc., 836 F.2d 1130 (8th G r

34

court breach of contract
action woul d not be given
col | ateral estoppel effect
i n dischargeability pro-
ceedi ng.

Res judicata barred

debt or - purchasers' action
to avoid transfer of
property, as any nerit

whi ch debtors' clains

m ght have had were, or
with reasonabl e diligence
coul d have been, fully
litigated in debtors' two
prior state court suits
relating to sane property.

Not wi t hst andi ng evi dence
that debtor filed
bankruptcy petition in
bad faith, bankruptcy
court did not abuse its
di scretion in denying
creditor's notion for
relief fromjudgnent to
revoke di schar ge and
di sm ss petition.

Deni al of debtor's Rule
60(b) notion for relief
from judgnment on
jurisdictional grounds was
not an abuse of di scretion.

Bankruptcy court had
jurisdiction over proceed-
i ng brought by debtor's

i nsurer to determ ne scope
of coverage under products
liability policies.

Proceeding initiated by
debtor to forecl ose upon



1988)

Dennis v. A. H. Robins, Co.,
Inc., 860 F.2d 871
(8th Cr. 1989)

Nort hern Pipeline Const Co. V.
Mar at hon Pi pe Li ne Co.
102 S. C. 2858 (1982)

G anfinanciera v. Nordberqg, 109
S. C. 2782 (1989)
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$2 mllion note secured
by nortgage, which con-
stituted sol e asset of
bankruptcy estate, was
core proceedi ng over whi ch
Bankr uptcy Court had
jurisdictiontoenter final
or der.

Bankruptcy court | acked
power to preclude anot her
court from di sm ssing case
on its docket or to affect
handling of <case in a
manner not

i nconsi stent with purpose
of automatic stay.

The Suprenme Court held

t hat the Bankruptcy Reform
Act's broad grant of
jurisdictionto bankruptcy
judges, to-wt, "...
jurisdiction of all civil
proceedi ngs ari sing under
Title 11 or arising in or
related to cases under
Title 11", viol ates
Article Ill of the
Constitution. The court
stayed its judgnent unti
Cct ober 4, 1982, to afford
Congress an opportunity
to reconstitute the
bankruptcy courts in
accordancewith Article Il1
of the Constitution.

The nature of relief
sought by bankruptcy
trust ee-recovery of noney
paynments of ascertai ned
and definite anounts-
concl usively denonstrate
t hat course of action was
properly characterized

as legal rather than

equi tabl e, such that



LABOR RELATI ONS

Citicorp Indus. Credit, Inc.
v. Brock, 107 S. C. 2694
(8th Gr. 1987)

LEASE

In re Brower, 104 B. R 226
(Bankr. D.N. D. 1988)

Inre Wnckler, 38 B. R 103
(Bankr. D.N. D. 1984)

Inre Wtkowski, 37 B. R 352
(Bankr. D.N. D. 1984)

In re Garnas, 38 B. R 221
(Bankr. D.N. D. 1984)

transferees were prina
facie entitled to jury
trial under Seventh
Amendnent .

Section 15(a) (1) of Fair
Labor Standards Act,

whi ch prohibits "any
person” fromintroduci ng
into interstate conmerce
goods produced in viol ation
of m ni numwage or overtine
provi sions, applies to
secured creditors who
acquire such collatera
("hot goods") pursuant to
a security agreenent.

Lease purchase agreenent
for dairy cattle
constituted a sal es
transaction rather than
a | ease.

Use of term "l ease" is not
controlling. Agreenents
for | ease of tractors and
trailers were | ease
agreenents and not install -
ment contracts.

Transacti on bet ween debt or
and bank pertaining to
hog m ni -nursery buil di ng
was a financi ng agreenent
and not a | ease.

Term nati on of executory
contract by creditor
prohi bited in bankruptcy
pr oceedi ng.



In re Hausauer, 35 B. R 661
(Bankr. D.N. D. 1983)

In re WId, 50 B. R 410
(Bankr. D.N. D. 1985)

LI ENS

In re Peterson, 80 B. R 167
(Bankr. D.N. D. 1987)

In re Kingsley, 92 B.R 898
(D.N.D. 1987)

In re Kingsley, 865 F.2d 975,
(8th Gr. 1989)

In re Thonpson, 884 F.2d 1100

(8th Gir. 1989)

In re Scherbenske Excavating,lnc.,

Term nation of franchise
agreenents under N.D
Cent. Code 8 57-07-01

Under North Dakota | aw
farm |l essor | ost
ownership rights in
one-third of crop by
failing to file | ease.

Docket ed j udgnment was

i neffective as agai nst
trustee's avoi dance powers
as bona fide purchaser of
debt or's honest ead.

Farm program paynents are
crop proceeds and not

"ot her personal property."”

Thus a security interest
taken in paynments as well
as crops does not violate
N.D.C.C. § 35-05-04.

Gover nment defi ci ency
paynments that were part
of federal price support
pr ogramwer e not " proceeds"
of crops and were,

accordi ngly, not covered
by |l ender's security
agreement .

Debt ors who wai ved their
right to M nnesota
exenption for their farm
machi nery and equi pnent
by vol untarily encunberi ng
the property did not |ose
their right to avoid the
I i en under bankruptcy | aw.

Security interest of



38 B. R 84 (Bankr. D.N. D. 1984)

In re Janz, 67 B. R 553
(Bankr. D.N. D. 1987)

In re Scherbenske, 71 B. R 403
(Bankr. D.N. D. 1987)

In re Thomas, 38 B. R 50
(Bankr. D.N. D. 1983)

In re Lebus-Al brecht Lunber,
38 B. R 58 (Bankr. D.N D. 1984)

Inre Heilman, 39 B. R 492
(Bankr. D. N. D. 1984)

In re Cothes, Inc.,

35 B. R 487 (Bankr. D.N. D. 1983)
aff'd by unpublished O der of
Dist Ct. dated June 14, 1984

In re dothes, Inc.,
40 B. R 997 (Bankr D.N. D. 1984)

Inre@Glvin, 39 B. R 1016
(Bankr. D.N. D. 1984)

In re Star Safety, Inc.,

39 B. R 755 (Bankr. D.N. D. 1984)
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contractor's creditor
attaches to contract rights
except those rights earned
by contractor's sub-
contractor; effect of
creditor's interest in
property acquired post-
petition.

Debtors coul d avoid
bank' s nonpur chase- noney
l[ieninfarm ng equi pnent,
t hough t he debt or s wer e not
engaged in farm ng on date
of petition.

IRS lien was perfected
upon filing of notice.

Det erm nation of interest
in mlk produced by
debtor's operation after
bankruptcy filing.

Exam nation of rights in
goods del i vered under
consi gnment .

Exam nation of requirenents
for perfection of interest
in cash funds through

gar ni shment proceedi ngs.

Letters of credit and the
Twi st Cap rationale.

Mar shal | i ng of assets not
appropri ate.

Requi rements for perfection
of interest in grain bins
as fixtures.

Creditor's sale of
repossessed property

extingui shesits perfected



In re Schmdt, 38 B. R 380
(Bankr. D.N.D. 1984)

In re Alexander, 39 B. R 110
(Bankr. D.N. D. 1984)

In re Al exander, 39 B. R 107
(Bankr. D.N. D. 1984)

Inre dinz, 46 B. R 266
(Bankr. D.N. D. 1984)

Inre Yagow, 62 B. R 73
(Bankr. D.N.D. 1986)

In re LaFond, 791 F.2d 623
(8th Gr. 1986)

LI EN AVO DANCE

In re HWlm 738 F.2d 323
(8th GCir. 1984)

In re Lebus-Al brecht Lunber,
38 B. R 58 (Bankr. D.N. D. 1984)
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lien in collateral

Det erm nation of interest
in Pl K proceeds; discussion
of extent of creditors'

i nt er est in property
acqui red by debtor
post - petition.

Sufficiency of financing
statenent .

Possessory |ien given
effect.

Farm chem cal and
fertilizer suppliers'
statutory liens took
precedence over those
of bank and governnent.

PCA standard form security
agreenment covering specific
crops and ot her personal
property was invalid to
create crop lien under
Nort h Dakota | aw.

Debt ors, who i nvested
over $20,000.00 in their
current farm ng operati ons,
and continued their bona
fide effort to earn a
living at farm ng, were
"farmers" for purpose of

| i en avoi dance st at ut e,
even though one debt or
derived i nconme fromout si de
enpl oynent .

Al | eged fraudul ent
transfer.

Trust ee cannot assert
rights of secured creditors



In re Tofstad, 19 B. R 34
(Bankr. D.N. D. 1982)

In re Schneider, 18 B. R 274
(Bankr. D.N. D. 1982)

In re Blair, 18 B. R 277
(Bankr. D.N. D. 1982)

Inre Thonpson, 750 F.2d 628
(8th Cir. 1984)

LI M TATI ON OF ACTI ONS

In re Haugen Const. Service,
Inc., 88 B. R 222 (Bankr. D.N. D
1988)

In re Mssouri River Sand &
Gavel, Inc., 88 B. R 1006
(Bankr. D.N. D. 1988)

LI QUI DATI ON

In re Wlton, 866 F.2d 981
(8th Gr. 1989)

In re Gaukler, 63 B. R 224
(Bankr. D.N. D. 1986)
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when given status as
judicial lien creditor.

Pi ckup not tool
of farmhand's trade.

Must take affirmati ve
action to avoid lien,
merely noting such on
schedul es i s insufficient.

Oral statenents of
finance agent did not
constitute wai ver of |iens.

Provi des a general listing
of itens of property which
arewithin 8 522(f)(2)(A.

Time limt on avoi ding
postpetition transfer
comrenced to run from
date of transfer rather
than from date of con-
version of case and
appoi nt nent of trustee.

Successor Chapter 7
trustee's actions to
recover postpetition
transfers to secured
creditor were tine barred.

Chapter 7 case was
properly dism ssed on
substanti al abuse

gr ounds.

Debtors' Chapter 7
petition would not be
di sm ssed for substanti al



In re Flaten, 50 B. R 186
(Bankr. D.N. D. 1985)

In re Kress, 57 B. R 874
(Bankr. D.N. D. 1985)

Inre Day, 77 B. R 225
(Bankr. D.N. D. 1987)

Inre Dakota Lay' d Eqgs,
57 B. R 648 (Bankr. D.N D. 1986)

In re Renner, 70 B. R 27
(Bankr. D.N. D. 1987)

In re Newsom 69 B. R 801
(Bankr. D.N. D. 1987)

MORTGAGES
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abuse, though debtors
clai mred 10% of i ncone
for religi ous expenses.

Chapter 7 trustee could
not avoid i nterests of
vendors in bar and cafe.

Debtor's petition was
subject to dism ssal for
substanti al abuse of
Chapter 7.

Chapter 7 petition filed
by debt or whose current
mont hly i ncome was
sufficient to fund
Chapter 13 pl an constituted
"substantial abuse" of
Code.

Debt or, which was invol ved
i n production of eggs,

was not a "farmer" and

t hus was subject to

i nvoluntary Chapter 7

pr oceedi ng.

Granting debtors relief
under Chapter 7 woul d
not be substanti al

abuse of Bankruptcy Code
in light of anticipated
future nedi cal expense.

Chapter 7 petition of

two debtors, who had
conbi ned annual net

i ncome of nearly

$34, 000. 00 and no
dependents, woul d be

di sm sssed on ground that
granting relief would
constitute substanti al
abuse.



Sal i ne State Bank v. Mahl ock,
834 F.2d 690 (8th Cir. 1988)

Inre Lyon, 92 B. R 901
(Bankr. D.N. D. 1989)

In re Neideffer, 96 B. R 241
(Bankr. D.N. D. 1988)

In re Fluge, 57 B. R 451
(Bankr. D.N. D. 1985)

Garrison v. Great Sout hwest
Inc. Co., 809 F.2d 500
(8th Gr. 1987)

In re Martinson, 26 B. R 648
(D.C.N.D. 1983)

NONDI SCHARGEABI LI TY

42

Mor t gagee di d not have
lien in rents and profits
from debtors' property
until nortgagee's interest
was fully perfected by
filing petition in bank-
ruptcy court to sequester
rents and profits.

Chapter 13 debtor's right
to cure default in federal
nort gage ended with fore-
cl osure sal e which, under
Nort h Dakot a | aw,
exti ngui shed nortgage
contract.

Juni or nortgage hol der
conpl etely unsecured
as regards to | and was
al so unsecured as to
any interest in rent.

Mort gagee, by virtue of
debtor's assi gnnment of
rents and enforcenent
of such interest, and
interest in rents
superior to that of
trust ee.

Mor t gagee' s

partial assignnent of
forecl osure judgnent

to insurer that had
pai d nortgagee for fire
| oss was enforceabl e
agai nst debtors in
bankruptcy w t hout
their consent or
ratification.



In re Decker, 36 B. R 452
(Bankr. D.N. D. 1983)

In re Langer, 12 B. R 957
(Bankr. D.N. D. 1981)

Inre Fercho, 39 B. R 764
(Bankr. D.N. D. 1984)

In re Wghtman, 36 B. R 246
(Bankr. D.N. D. 1984)

Inre Hunter,

36 B. R 28 (Bankr. D.N. D. 1983)

In re Hllius Farns,

38 B. R 334 (Bankr. D.N D. 1984)

In re Barth, 37 B. R 357
(Bankr. D.N. D. 1984)

NOVATI ON

Hof er v. Merchants State Bank

of Freeman, S. D.,
823 F.2d 271 (8th Cir. 1987)

PARTNERSHI P

In re West Tech, Ltd.,
882 F.2d 323 (8th G r. 1989)
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Def al cati on while acting
in fiduciary capacity.

Exam nation of willful
and mal i ci ous requirenent.

Res judicata and col |l ateral
est oppel .

Enbezzl ement; burden of
proof--fair preponderance.

Fraud and Fal se pretenses;
burden of proof clear
and convi nci ng.

Requi rement s of non-
di schar geabl e award of
al i nony or support.

Award of attorney's fees
i n divorce proceeding
determ ned to be non-

di schargeable award of
support.

Renewal notes executed
by Chapter 11 debtor
foll ow ng husband' s

i ncarceration did not
ef fect a novation of
prior indebtedness of
debt or and husband
secured by cattle, and
security interest in
cattle attached to
proceeds of cattle sale.

Execution of note by
corporation that was
general partner did not
bi nd the parthership,
as note was prohibited
under articles of



PREFERENCES

Inre Ozar k Rest aur ant Equi pnent
Co., Inc., 850 F.2d 342 (8th Cr.

In re Bohlen Enterprises, Ltd.,
859 F.2d 561 (8th Cr. 1988)

In re Glbertson, 90 B. R 1006
(Bankr. D.N. D. 1988)

In re Archie Canpbell, Inc.,
54 B. R 116 (Bankr. D.N D. 1985)

In re Archie Canpbell, Inc.,
45 B. R 416 (Bankr. D.N. D. 1984)
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partnership, |ender was
on notice that subsidiary
of partner was in possible
breach of duty, and no

ot her partner had

aut hori zed note's
execution.

Bank's attenpt to establish
def ense to preference 1988)
action was untinely.

Bank in which funds were
deposited | ess than 90
days before debtor filed
for bankruptcy could not
exercise right of setoff
agai nst the funds, and

t hereby avoi d treat nent of
transfer as voi dabl e
preference, where the
deposit was not in ordinary
cour se of business and was
for purpose of creating
right of setoff.

Transfer made within 90
days of petition filing
pursuant to deferra
agreenent providing for
restructure of debt paynent
was transfer in t he
ordi nary course of

busi ness.

It was necessary to
det er m ne whet her
transfer of funds by
cashier's check
depl et ed assets of
debtor's estate.

Bank's i ssuance of
cashier's checks to
creditors of debtor were



In re Cdothes, Inc., 45 B. R 419

(Bankr. D.N. D. 1984)

In re Fargo Biltnore Mbtor
Hotel Corp., 49 B. R 782
(Bankr. D.N. D. 1985)

Brown v. 1st Nat'l Bank of
Littl e Rock,
748 F. 2d 490 (1984)

PRIOCRI TY

In re Janestown Farners El evator,

Inc., 49 B. R 661
(Bankr. D.N. D. 1985)

PROCESS

In re Valeu, 53 B. R 549
(Bankr. D.N. D. 1985)

PROCOF OF CLAI M

Inre Kvamme, 91 B. R 77
(Bankr. D.N.D. 1988)

In re Haugen Const. Services,
Inc., 88 B. R 214
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not preferential transfers.

Rent paynents were exenpt
from avoi dance in that
paynments were contem

por aneous exchanges.

Forecl osure of debtor's
not el property not
avoi dabl e preference.

No preference where no
transfer of debtor's

property.

Hol der of warehouse
recei pts had a higher
priority to proceeds
fromsale of grain than
secured creditor.

Service of Process was

i nproper for failure to
mai | summons and
conplaint to debtors in
additionto their attorney.

Restructuring of distressed
| oan under the Agricultural
Credit Act was not only
remedy available to FnHA
whi ch coul d make § 1111(b)
el ection.

Facts and circunstances
war r ant ed amendnent of



(Bankr. D.N. D. 1988)

| n re Haugen Const. Services,
Inc., 876 F.2d 681 (8th Cr. 1989).

In re Brower, 104 B. R 226
(Bankr. D.N. D. 1988)

Matter of Donovan Wre & Iron Co.,
822 F.2d 38 (8th Gr. 1987)

Matter of Reserves Devel opnment
Corp., 821 F.2d 520
(8th Cir. 1987)

PROPERTY OF ESTATE
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informal proof of claim
to formal proof of claim

Judgnent creditor's letter
to U S trustee, explicitly
stating nature and anount
of its claimagainst
Chapter 7 debtor, and its
desire to pursue that
claim constituted avalid
and tinely informal claim
whi ch coul d be anended
after bar date for filing
cl ai ns8 had passed.

Repossessi on of cattle
whi ch canme into debtor's
possessi on through | ease
pur chaser agreenent that
was sal es transaction
under North Dakota | aw
constituted preferenti al
transfer.

Credi tor should have been
permtted to make

untinmely anmendnent to its
proof of claimto include
two additional guaranties
made by Chapter 11 debtor.

Coal -washing facility was
no | onger "property of
the estate” so as to render
automatic stay applicable
t o proceedings invol ving
facility, where secured
creditors, with bankruptcy
court's approval, fore-
closed on facility,
purchased it, and took

l egal title.



In re NWFX, Inc., 864 F.2d 588, Grocery store chain

(8th Cr. 1988) whi ch sold debtor's
uni nsured noney orders
to custoners woul d be
unjustly enriched if it
were allowed to retain
all proceeds of those
orders; thus, an equitable
interest equal to the
reasonabl e val ue
of excess benefits that
the chain received from
its dealings with the
debtor constituted
property of the estate
and was subject to

t ur nover.
In re Swanson, 873 F.2d 1121 Moni es held in a state-
(8th Cr. 1989) created teacher's

retirenment plan becane
property of respective
bankruptcy estates upon
filing of petitions in
bankruptcy by debtor

t eachers.
Matter of Newran, 875 F.2d 668 Postpetition transfer by
(8th Gr. 1989) debtor was not a transfer

of estate property and,
t hus, coul d not be avoi ded
by the trustee.

In re NWFX, Inc., 881 F.2d 530 Refunds to noney order

(8th Gr. 1989) purchasers fromretailer
whi ch acted as agent for
debtor in selling the
noney orders to the public
were not property of
debtor's estate, and thus
not subject to turnover.

Inre Brusseau, 57 B. R 457 Debtors' equity in tractor

(Bankr. D.N. D. 1985) was property of their
est at e.

In re Koch v. Myrvold, Property inherited nore

784 F.2d 862 (8th Cir. 1986) than 180 days after

original Chapter 11
47



In re Geiner, 49 B. R 393
(Bankr. D.N. D. 1985)

In re Pigeon, 49 B. R 657
(Bankr. D.N.D. 1985)

Inre Gaham 726 F.2d 1268
(8th Gr. 1984)

PUNI TI VE DAMAGES

Basi n El ec Power Co-op v. M dwest
Processing Co., 61 B. R 129
(Bankr. D.N. D. 1986)

RECLANMATI ON

Matter of Giffin Retreadi ng Co.,
795 F.2d 676 (8th Cir. 1986)

REORGANI ZATI ON

Yell Forestry Products v. First
State Bank, 853 F.2d 582 (8th
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petition was fil ed was
not property of the estate,
not wi t hst andi ng subsequent
conversion of case to
Chapter 7.

Debtor's coast guard
pensi on benefits were
not property of debtor's
est at e.

M| k produced by debtors
dairy operation subsequent
to filing for bankruptcy
relief was "new y-acquired

property.”

Debtor's interest in ERI SA
pensi on funds cane into
bankruptcy estate even

t hough covered by ERI SA
transfer restrictions.
Reversed by Patterson v.
Schunat e, uU. S.

Debtor did not denonstrate
substantial reason for

wi t hdrawi ng reference of
notion for punitive danages
to bankruptcy court.

Recl ai m ng seller which
met all tests to assert
its rights to reclamation
under the Bankruptcy Code
was entitled to either
adm ni strative expense
priority claimor lien
securing its claim

Bank, the main proponent
of Chapter 11 plan that



Cr. 1988)

In re DeMers, 853 F.2d 605 (8th
Cir. 1988)

In re Wéentworth, 83 B. R 705
(Bankr. D.N. D. 1988)

Nor west Bank Wort hi ngton v.
Ahlers, 108 S. C. 963 (8th G

In re Kvanme, 93 B. R 698
(Bankr. D.N. D. 1988)

In re Prines, 867 F.2d 478
(8th Gr. 1989)
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proposed sale of debtor's
entire corporate stock to
anot her pl an proponent, had
no duty torefer inplan's
di scl osure statenent to
debtor's potential EPA
l[iability, and hence was
not |iable to proponent
pur chaser for fraud.

State | aw period for
redeem ng forecl osed-upon
realty could not be

ext ended or displaced by
Chapter 11 plan, and thus
pl an proposi ng i nstal | nent
paynments to foreclosing
creditor for 20 years coul d
not be confirned.

Chapter 11 petition filed
by debtor on eve of
creditor's repossession of
i vestock machi nery was
filed in "bad faith".

Debtor farmer's prom se
of future "labor, 1988)
experience and expertise"
did not permt, over
creditors' objections,
confirmation of Chapter 11
pl an whi ch vi ol at ed
"absolute priority rule".

Chapter 11 plan which
failed to adequately
treat secured creditors
section 1111(b) election
coul d not be confirned.

Quarterly fees, as

i nposed in Chapter 11
cases under provision
of the Bankruptcy

Judges, United States
Trustees, and Fam |y
Far mer Bankruptcy Act



In re Pfliger, 57 B. R 467
(Bankr. D.N. D. 1985)

In re Hoff, 54 B. R 746
(Bankr. D.N. D. 1985)

In re Webster, 66 B. R 46
(Bankr. D.N. D. 1986)

In re Rott, 49 B. R 697
(Bankr. D.N. D. 1985)

Inre Eisenbarth, 77 B. R 228
(Bankr. D.N.D. 1987)

In re Foss, 76 B. R 719
(Bankr. D.N. D. 1987)

In re Deile, 50 B. R 217
(Bankr. D.N. D. 1985)
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of 1986, coul d be
assessed i n pending
cases in districts
participating in the
United States Trustee
Pil ot Program

i mredi ately upon the
Act's effective date.

Creditor could not

mai nt ai n conpl ai nt

obj ecting to discharge
where Chapter 11 plan was
not |iquidating plan.

Pl an was not subject to
cram down due to failure
to meet feasibility
requi renent.

Chapter 11 debtors' plan
in bifurcating obligation
and real estate security
was fair to creditor.

Debt ors who di d not

have and woul d not

have neans to finance
farm ng operation for
anot her year woul d have
Chapter 11 case di sm ssed
for cause.

Pl an whi ch proposed to pay
trade creditorsin full but
only 10% of Federal Land
Bank' s unsecured claim

di scrimnated unfairly.

Creditors failed to
establ i sh absence of
reasonabl e |i kel i hood

of rehabilitation of
farmer-debtor at present
tine.

Second nodi fication of
reorgani zati on plan was
not wor kabl e and woul d



not be confirned.

In re Anderson, 52 B. R 159 Debtor farnmer's second

(Bankr. D.N. D. 1985) reorgani zati on plan was
not feasible and woul d
not be confirnmed.

In re Hoffman, 52 B. R 212 Chapter 11 plan could

(Bankr. D.N. D. 1985) not be confirmed through
cram down over objection
of creditor.

Wansganz v. Boatnen's Bank Persons not engaged in

of DeSota, 804 F.2d 503 busi ness may not seek

(8th Cr. 1987) relief under Chapter 11

In re Langseth, 70 B. R 274 Debtor farnmers failed to

(Bankr. D.N. D. 1987) denonstrate "reasonabl e
l'i kel i hood of

rehabilitation", so that
second Chapter 11 pl an
woul d be di sm ssed.

RES JUDI CATA

In re Ewing, 852 F.2d 1057 By virtue of terns of

(8th Cr. 1988) settl enment reached
pendi ng appeal of
Bankruptcy Court finding
t hat vehicle was property
of estate, appeal could
not be reinstated upon
failure of settlenent
agreenent to be

consunmat ed.

RESTI TUTI ON

In re Vandrovec, 61 B. R 191 Restitution obligation

(Bankr. D.N. D. 1986) arising from conversion
of corn was di schargeabl e.

But see:

Kelly v. Robinson, 107 S. . 353 (1986)

RULE 11

51



Jensen v. Federal Land
Bank of Omaha, 882 F.2d 340
(8th Gr. 1989)

SALES

Inre Schauer, 835 F.2d 1222
(8th GCir. 1988)

SANCTI ONS

Jensen v. Federal Land Bank
of Omha, 882 F.2d 340
(8th Gr. 1989)

SECURED TRANSACTI ONS

In re Hilyard Drilling Co.,

| nc.

840 F.2d 596 (8th Cir. 1988)

In re Kingsley, 92 B.R 898
(Bankr.D. N.D. 1989)
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Attorney was entitled

to notice and hearing
before he could be
sanctioned for filing
Chapter 12 petition in
bad faith; mere existence
of Rule 9011, the
bankrupt cy equi val ent of
Rule 11, did not satisfy
notice requirenent.

No equitabl e considerations
woul d justify voiding of
transfer restriction on
pat ronage margin
certificates issued to
debtor by nonprofit farm
cooperati ve.

Attorney was entitled to
noti ce and hearing before
he coul d be sancti oned
for filing Chapter 12
petition in bad faith;
mere existence of Rule
9011, the bankruptcy

equi val ent of Rule 11

did not satisfy notice
requi renent.

Correspondence regardi ng
| i enhol der' s extensi on of
credit to debtor did not
establish an agreenment on
i enhol der's part to
subordinate its interest
to that of entity hol ding
first lien at time credit
was extended.

Gover nnment paynments
were proceeds from



In re Mack, 93 B. R 695
(Bankr. D.N. D. 1988)

In re Adam 96 B. R 249
(Bankr. D.N. D. 1989)

Inre Norby, 96 B. R 988
(Bankr. D.N. D. 1988)

In re BLT II, Ltd., 870 F.2d 456
(8th G r. 1989)

In re Hal vorson, 102 B. R 736
(Bankr. D.N. D. 1989)

Bank of North Arkansas v. Oaens,
884 F.2d 330 (8th Cr. 1989)

53

crops and thus not

covered by North Dakota
| aw prohi biting security
agreenent covering both
crops and ot her personal

property.

Under North Dakota | aw,
security agreenent with
deficient collateral
description could not be
saved by sufficient
description in financing
st at enent .

Prematurely filed
conti nuation statenent
was 1 neffective to
continue creditor's
security interest.

Security agreenent relating
to specific crops and

ot her personal property
could not create security
interest in crops.

Evi dence supported
bankruptcy court's finding
that secured party

uncondi tional Iy aut hori zed
transfer of |iquor |icense,
t her eby subordi nati ng
security interest in
proceeds from sal e of the
license.

Under North Dakota | aw,
trailer seller perfected
its security interest by
retai ni ng possessi on of
title certificate.

Dairy termnation paynents
recei ved by debtor under
federal program were not
proceeds from sal e of
dairy herd, for purposes



In re Wilsky, 68 B. R 526
(Bankr. D.N. D. 1987)

Smith v. Mark Twain Nat.
Bank, 805 F.2d 278 (8th Gr. 1987)

In re Osteroos, 604 F. Supp 848
(D. N.D. 1984)

In re Twin Valley Seed Co.,
53 B. R 592 (Bankr. D.N. D. 1985)

In re Kingsley, 73 B. R 767
(Bankr. D.N. D. 1987)

In re Rolain, 823 F. 2d 198
(8th Gr. 1987)
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of agreenent giving bank
a security interest in
t he herd.

Security agreenent did
not sufficiently describe
debtors' trucks as
collateral for creditor
to rely on agreenent in
asserting security

i nterest.

Bank had a valid,

perfected security interest
incertificates of deposit
and repurchase agreenents
pl edged by debt or to bank.

Bank, which held a
security interest in al
farm products, crops and
products thereof, was
entitled to the proceeds
of corn recei ved by debtors
under federal paynent-in-
ki nd program since the
Pl K paynents were recei ved
as a substitute for corn
t he debtors would

ot herwi se have pl ant ed.

Secured party's interest
in crop assignnents

was not perfected by
seed conpany's taking
possessi on of seeds.

Security agreenent in
"Crops" and "Proceeds”
was invalid.

Debtor's attorney was
val i d bail ee/ agent of
creditor, and thus,
creditor had a perfected
security interest in

col lateral note which
attorney received under



In re WId, 795 F. 2d 666

(8th Gir. 1986)

In re Cook, 63 B. R 789

( Bankr .

D.N. D. 1986)

Carl son v. Tandy Computer

Leasi ng,

803 F.2d 391

(8th Gir. 1986)

In re Nelson, 45 B. R 443

( Bankr .

In re Trestle Valley Recreation

D.N. D. 1984)

Area, Inc., 45 B. R 458

( Bankr .

D.N. D. 1984)

In re Asbridge, 45 B. R 564

( Bankr .

D.N. D. 1984)
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witten agency agreenent
with creditor.

Under Nort h Dakot a

[ aw, agricul tural

| essors' interest in
crops reserved in

| ease agreenment was
inferior to that of
trustee in his status
as hypothetical |ien
creditor.

Under North Dakota | aw,
debtor did not have
sufficient interest in
cattle kept on ranch
to grant security

i nterest therein.

Agr eenment bet ween
conput er equi pnment

| essor and debtor in
bankruptcy was a pure
| ease, not a | ease

i ntended as a security
i nterest.

Fi nanci ng statenents’
m sst at emrent of nunber
of bushel s of wheat
covered by security
agreenments was not
seriously m sl eadi ng.

Lender's perfected
chattel nortgage interest
in ski | odge was
adequat e as agai nst
bankruptcy trustee's
avoi di ng powers.

Bl anket security
agreenent signed by
husband and w fe extended
to | ater advances,

i ncl udi ng short-terml oans
t o husband only.



Inre Cook, 52 B. R 558
(Bankr. D.N.D. 1985)

In re Galvin, 46 B. R 12
(Bankr. D.N. D. 1984)

In re Gelking, 754 F.2d 778
(8th GCr. 1985)

In re Nielsen, 48 B. R 274
(Bankr. D.N. D. 1984)

In re Pigeon, 49 B. R 657
(Bankr. D.N. D. 1985)

In re F. R of North Dakota, Inc.,
54 B. R 645 (Bankr. D.N D. 1985)

Neu Cheese Co. v. Federal
Deposit I ns. Corp.,
825 F.2d 1270 (8th G r. 1987)

SECURI TY | NTEREST

Wegner v. Grunewal dt,
821 F.2d 1317 (8th G r. 1987)
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"Leases" under which debtor
rented irrigation equi pnent
were in fact security

i nstrunents.

Federal agency did not
properly perfect

security interest in farm
equi pnent or crop
col l ateral under North
Dakota | aw.

Bank' s security interest
in debtor's airplane
was perfected prior to
date debtor filed for
bankr upt cy.

Security interest in mlk
proceeds not affected

by debtor's filing petition
i n bankruptcy.

(Di stinguishes N el sen)

Descri ptions of secured
collateral in bank's
security agreenent were
insufficient to perfect
bank's security interest.

Bank waived its right in
m | k, which was coll ateral
for debt, by failing to
object to farner's sale
of mlk to dairy on over
700 occasions and paynent
of the sal e proceeds
directly to farmer on
over 100 occasi ons.

Secured party coul d, under
Sout h Dakota law, retain
security interest by

aut hori zing sale of the



SETTLEMENT

In re Ewing, 852 F.2d 1057
(8th Cir. 1988)

SETOFF

In re Bohlen Enterprises, Ltd.,
859 F.2d 561 (8th Cr. 1988)

In re Brittenum & Associ ates, |nc.

868 F.2d 272 (8th Cir. 1989)
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secured property
conditioned on retention
of security interest in

t he property.

By virtue of terns of
settl enment reached pendi ng
appeal of Bankruptcy Court
finding that vehicle was
property of estate, appeal
coul d not be reinstated
upon failure to settl enent
agreenent to be
consunmat ed.

Bank in which funds were
deposited | ess than 90
days before debtor filed
for bankruptcy could not
exercise right of setoff
agai nst the funds, and

t hereby avoi d treat nent of
transfer as voi dabl e pre-
ference, where t he deposit
was not in ordi nary course
of business and was for
pur pose of creating right
of setoff.

Securities broker's
certificate of deposit
and savi ngs account were
not subject to bank's
right of setoff inbroker's
bankruptcy proceedi ng, as
t he CD and speci al account
were designated on their
faces as special reserve
accounts for the excl usive
benefit of custoners.



SPECI FI C PERFORMANCE

In re Sunset Menorial Gardens,
Inc., 49 B. R 817
(Bankr. D. N. D. 1985)

STAY

United Sav. Ass'n v. Tinbers of
| nwood For est, u S, 108
S. . 626 (1988)

In re Mhanum 838 F.2d 991
(8th GCir. 1988)

Stone' s Pharnmacy v. Phar nacy
Accounting Myt., 875 F. 2d 665
(8th Cir. 1989)

In re Easton, 882 F.2d 312
(8th Gr. 1989)
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Joint venture failed to
establish it was entitled
to specific performance of
al |l eged agreenent with
debt or.

Under secured creditors are
not entitled to conpen-
sation under 11 U S. C A

§ 362(d)(1) for delay
caused by automatic stay
in foreclosing on their
col | ateral

Reheari ng en banc was
deni ed on panel deter-

m nation that running of
statutory tine period for
debtors to cure cancell -
ation of contract for
deed was not automatically
stayed by filing of Chapter
11 petition, but rather was
only tenmporarily stayed for
60 days. .

Bankruptcy stay did not
apply to claimof custoner
(who bought conputer system
and mai nt enance agr eenent)
agai nst seller's asset

pur chaser under the Texas
Bul k Transfers Act, even

t hough the seller was in
bankr upt cy.

Order orally confirmng
Chapter 12 plan, provided
certain amendnents were
made, inpliedly barred
creditor from proceedi ng
with sheriff's sale,

such that court could set



In re Briggs Transportation,
780 F.2d 1339 (8th Cir. 1985)

In re Wlsky, 53 B. R 751
(Bankr. D.N. D. 1985)

In re Ashton, 63 B. R 244
(Bankr. D.N. D. 1986)

In re Kerznan, 63 B. R 393
(Bankr. D.N. D. 1986)

In re Binstock, 78 B. R 994
(Bankr. D.N. D. 1987)

In re Asbridge, 66 B. R 894
(Bankr. D.N. D. 1987)
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asi de the sal e once
amendnent s were
filed and a witten
confirmation order
was entered.

"Adequat e protection”
does not entitle
undersecured creditors as
matter of law to interest
paynments from debtor to
conpensate them for

| ost opportunity costs
due to delay in
reinvesting collateral's
[ i qui dat ed val ue caused by
automatic stay.

Creditor was not entitled
to relief fromstay on
ground it | acked adequate
protection for its
opportunity cost.

Absence of good faith

in Chapter 13 filing

and patently unconfirm
abl e plan was sufficient
cause for granting
creditor with forecl osure
judgnent relief fromstay.

Debtors were not entitled
to stay of sheriff's sale
pendi ng appeal of bank-
ruptcy court order

di sm ssing petition as
filed in bad faith.

Creditor was entitled

to relief from co-debtor
stay in order to collect
unsecured portion of debt
from co- debt or

Adequat e protection
paynents to conpensate
creditor for "lost
opportunity" costs did



In re Schmdt, 71 B. R 618
(Bankr. D.N. D. 1987)

In re Mhanum 828 F.2d 459
(8th Gr. 1987)

In re Carver, 828 F.2d 463
(8th Gr. 1987)

In re Martinson, 26 B. R 648
(D.C. N.D. 1983

STI PULATI ONS

In re dsen, 861 F.2d 188
(8th Gr. 1989)
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not have to begin until
creditor could have sold
col | ateral

Automatic stay did not
apply to running of
redenption period set

by state court follow ng
Chapter 12 debtors'
defaul t under contract for
deed.

Runni ng of statutory
time in which debtors
could cure cancellation
of contract for deed
was not automatically
stayed by filing of
Chapter 11 petition,

but rather, was only
tenporarily stayed for
60 days.

Judi cal |y decreed period
of redenption in strict
forecl osure acti on brought
in state court agai nst
debt ors, who had def aul t ed
on contract for deed, was
not automatically stayed
when debtors filed their
petition.

Automatic stay provision
of Bankruptcy Code did
not operate to tol
runni ng of statutory
redenpti on period

provi ded under North
Dakot a | aw.

Chapter 11 debtors'
confirmed plan was not
"substantial | y consumrat ed"”
so as to preclude



In re Gall v. South Branch

Nat. Bank of S. D.,
783 F.2d 125 (8th Cr. 1986)

In re Polries Bros., 49 B. R 669
(Bankr. D.N. D. 1985)

STUDENT LOANS

U S. Dept. of Health & Human
Services v. Smth, 807 F.2d 122
(8th Gr. 1986)

SUBCRDI NATI ON

In re Bellanca Aircraft Corp.
850 F. 2d 1275 (8th G r. 1988)

SUBSTANTI AL ABUSE
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Bankruptcy Court from
aut hori zing a change
in the plan.

Plaintiff was

estopped from asserting
that bank or its officer
converted noney she and
her husband gave officer
in satisfaction of note,
where she had entered
into stipulation in prior
bankr upt cy proceedi ng
admtting that spouses
were |iable on note.

Post-petition stipulation
for adequate protection
woul d be enforced.

Debt or physician's
obligation incurred under
Physi ci an Shortage Area
Schol arshi p Program was
a nondi schar geabl e
"educational |oan," even
t hough repaynment was
contingent on debtor's
failure to practice in

a physi ci an shortage ar ea.

I nsiders' receipt of
preferences, w thout nore,
was not the type of

"I nequi tabl e conduct"”
warranti ng subordi nation



In re Wlton, 866 F.2d 981
(8th Gr. 1989)

In re Gaukler, 63 B. R 224
(Bankr. D.N. D. 1986)

In re Flaten, 50 B. R 186
(Bankr. D.N. D. 1985)

In re Kress, 57 B. R 874
(Bankr. D.N. D. 1985)

Inre Day, 77 B. R 225
(Bankr. D.N. D. 1987)

Inre Dakota Lay' d Eqgs,

57 B. R 648 (Bankr. D.N. D. 1986)

In re Renner, 70 B. R 27
(Bankr. D.N. D. 1987)

In re Newsom 69 B. R 801
(Bankr. D.N. D. 1987)
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Chapter 7 case was
properly dism ssed on
subst anti al abuse

gr ounds.

Debtors' Chapter 7
petition would not be

di sm ssed for substanti al
abuse, though debtors

cl ai med 10% of incone
for religi ous expenses.

Chapter 7 trustee could
not avoid i nterests of
vendors in bar and cafe.

Debtor's petition was
subject to dismssal for
substanti al abuse of
Chapter 7.

Chapter 7 petition filed
by debt or whose current
nmont hly i ncome was
sufficient to fund
Chapter 13 pl an constituted
"substantial abuse" of
Code.

Debt or, which was invol ved
i n production of eggs,

was not a "farmer" and

t hus was subject to

i nvoluntary Chapter 7

pr oceedi ng.

Granting debtors relief
under Chapter 7 woul d
not be substanti al

abuse of Bankruptcy Code
in light of anticipated
future nedi cal expense.

Chapter 7 petition of
two debtors, who had
conbi ned annual net

i ncome of nearly

$34, 000. 00 and no
dependents, woul d be



TAXES

In re Turner, 35 B. R 811
(Bankr. D.N. D. 1983)
37 B. R 376 (Bankr. D.N D. 1984)

In re Skjonsby Trucking, Inc.,
39 B. R 971 (Bankr. D.N D. 1984)

In re Scherbenske Excavating, |nc.,
38 B. R 84 (Bankr. D.N D. 1984)

In re Turner, 43 B. R 752
(Bankr. D.N. D. 1984)

TRUSTEE

In re Schauer, 835 F.2d 1222
(8th Cir. 1988)

In re Haugen Const. Service, Inc.,
104 B. R 233 (Bankr. D.N. D. 1989)

In re Endeco, Inc., 718 F.2d 879
(8th Gr. 1983)
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di sm sssed on ground that
granting relief would
constitute substanti al
abuse.

of clains.

Presi dent of conpany
held |iable for

i ncomre and w t hhol di ng

t axes not pai d by conpany.

Contributions to job
service treated as tax.

Security interest in
accounts did not extend
to tax refund; paynment of
taxes woul d constitute

pr ef er ence.

District Court affirms
deci si on of Bankruptcy
Court.

Trustee takes subrights
inproperty only to extent
t he debtor had them under
state | aw

Renmoval of bankruptcy
trustee under reasonabl e
trustee test was not
war r ant ed.

Trustee's bond provided
to an estate in
reorgani zati on was not
one continuous contract
over period of trusteeship
but rather, bond was a
separate contract for
each year for which an



In re Tweeten Funeral Hone,
PC, 78 B. R 998
(Bankr. D.N. D. 1987)

TRUSTS

McMerty v. Herzoq, 702 F.2d 127
(8th Gr. 1983)

McMerty v. Herzoq, 710 F.2d 429
(8th Gr. 1983)

TURNOVER

Matter of Pester Refining Co.,
845 F. 2d 1476 (8th Cr. 1988)

Inre NVFX, Inc., 864 F.2d 593
(8th Gr. 1989)
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addi ti onal prem um was
pai d, and thus bondi ng
conpany was obligated to
pay, up to the face
anount of the bond, for
def al cations of the
trustee in each year.

Trustee was entitled

to quantum neruit
trustee's fee of $650,

rat her than requested fee
of $2, 205.

Court inposed a con-
structive trust where
property was acquired by
the trustee in violation
of his fiduciary duty

to the estate.

11 U S. C A 8542(a)
provi di ng for turnover

of property of the estate,
requi red pipeline conpany
to turn over debtor-
buyer's normal butane
inventory even if the

but ane were subject to
asserted carrier's lien.

Selling agent for debtors
nmoney orders was not

entitled to retain, as an
exception to general rule
of turnover, noney refunded
t o purchasers of di shonored
nmoney orders by the selling



In re Axvig, 68 B. R 910
(Bankr. D.N. D. 1987)

VALUATI ON

In re Claeys, 81 B. R 985
(Bankr. D.N. D. 1988)

VENDOR AND PURCHASER

In re Shuster, 784 F.2d 883
(8th GCir. 1986)

In re Progressive Farners Ass'n,
829 F.2d 651 (8th G r. 1987)

VENUE

Inre Geiner, 45 B. R 715
(Bankr. D.N.D. 1985)
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agent bef ore agent received
formal notice of debtors
bankruptcy filing.

Trustee was not entitled
to turnover of cash in
lieu of capital stock

whi ch Chapter 7 i ndi vi dual
debtor's estate held in
cooperati ves.

Best evi dence of what

di scount rate ought to

be appliedto securedclaim
to ensure that creditor
recei ves value in allowed
amount of its claimis
what a simlar |oan would
cost in marketpl ace.

Assi gnees of vendors'
interest in contract for
deed perfected their
interest by recording the
assignnment in office of
county recorder in which
property was | ocat ed.

Under M ssouri |aw, |and
contract venders waived
right todeclareforfeiture
based on purchaser's

i nsol vency, where vendors
failed to assert any
ground ot her than non-
paynment in their notice
of forfeiture and petition
for reclamation.

In case of suit to recover
preferential paynent, only
venue avai l ableis district



court for district i nwhich
credi tor resides.

W LLFUL AND MALI CI QUS | NJURY

In re Hanson, 45 B. R 60 Col | ateral estoppe
(Bankr. D.N. D. 1984) prevented relitigation
or reconsi deration of
i ssue of debtor's
w || ful ness and
mal i ci ousness.
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